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----- It may be said that if this is the principle it should apply equally to the one
area hitherto regarded as absolute, namely cases of cause of action estoppel
where it is sought to reargue a point which was raised and rejected on the

earlier occasion.

----- However, the point which Zodiac seek to make on the enquiry is that the
unamended patent has been retrospectively amended. It no longer exists, and
is deemed never to have existed, in the form on which these issues were
adjudicated by the Court of Appeal. Zodiac's reliance on the retrospective
amendment is a hew point which was not raised before. It could not have been
raised before, because the decision of the TBA retrospectively amending the
patent was made after the order giving effect to the judgment of the Court of

Appeal.

----- The revocation of the patent deprived the patentee of the rights which the
patent had bestowed on him as against the world; furthermore, it did so
retrospectively. In other words, the effect of the revocation was that everyone

was entitled to conduct their affairs as if the patent had never existed.

----- All that Zodiac are seeking to do is to contend that the damages on the
assessment should be assessed at nil (or, perhaps, a nominal figure), because,
as the Patent has been amended in the course of the EPO proceedings, it is
now retrospectively to be treated as amended, so that Zodiac’s product does not

infringe, and so Virgin have suffered no damage.
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————— If I had concluded that the defendant was estopped from relying on the r
evocation or amendment of the patent once the court had adjudged it to be valid,
that would have had important implications for the question whether English
proceedings should be stayed pending a decision in concurrent opposition
proceedings in the EPO. ---- it would have been difficult to defend the
guidance given by the Court of Appeal in Glaxo Group Ltd v Genentech Inc
[2008] Bus LR 888 to the effect that the English court should normally refuse a
stay of its own proceedings if it would be likely to resolve the question of validity
significantly earlier. The effect of that guidance is to put more litigants in the
impossible situation in which successive decisions of the Court of Appeal placed
the parties in this case. --- a similar problem may well arise if the patent is
revoked by the EPO after a judgment has been given for a liquidated sum.
Second, that problem is aggravated by the fact that a decision of the English
court on validity is directly effective only in the United Kingdom, whereas the
EPO’s decision, being the decision of the authority which granted the patent, is
directly effective in every country for which the patent was granted. Third, even
if the EPO opposition proceedings are concluded in time to affect the English
proceedings, the uncertainty and waste of costs involved do little credit to our
procedures. This is not a suitable occasion, nor is the Supreme Court the
appropriate tribunal to review the guidelines, but | think that they should be

re-examined by the Patents Court and the Court of Appeal.
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